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SUBDIVISION PERFORMANCE AGREEMENT




BETWEEN



_________________________________________________________________________
Property Owner  


AND



THE CITY OF SUFFOLK, VIRGINIA













	DATE:
	Click or tap here to enter text.
	ZONING MAP NO. OR SUBDIVISION NAME:
	Click or tap here to enter text.
	AMOUNT OF SECURITY:
	Click or tap here to enter text.



PERFORMANCE AGREEMENT
SUMMARY OF IMPROVEMENTS


Name of Subdivision __________________________________________________________

Section or Phase ______________________________________________________________

Name of Construction Plans _____________________________________________________
				         ______________________________________________________

Construction Plans are dated _____________________________________________________
Last revision to Construction Plans_________________________________________________
Name of Firm Preparing Construction Plans _________________________________________

Address of Firm Preparing Construction Plans ________________________________________
							    ________________________________________
							    ________________________________________

Telephone Number of Firm Preparing Construction Plans _______________________________

Email of Firm Preparing Construction Plans __________________________________________


REV. 8 2 19

SUFFOLK, VIRGINIA
DEPARTMENT OF PLANNING AND COMMUNITY DEVELOPMENT

PERFORMANCE AGREEMENT

	THIS PERFORMANCE AGREEMENT (the “Agreement”) is entered into [Date], 20[Year], by (each property owner, or an attorney in fact for such property owner) [Click or tap here to enter text.] (the “Developer”), and the CITY OF SUFFOLK, VIRGINIA, (the “City”) in order to assure performance by the Developer. 

	IN CONSIDERATION OF the approval by the City, through its Agent, of a subdivision plat and engineering plans (the “Approved Plan”) titled  “__________________________________________________________________________________”, with Planning Number “EP-___________” by ________________________________, dated __________________________ (the “Development”), Developer for itself and its personal representatives, assigns, and successors in interest, agrees to construct, install and complete all of the physical improvements and facilities (the “Improvements”) in full compliance with federal, state, and local statutory requirements and any agreements, proffers, and/or conditions imposed at time of rezoning or subdivision approval (collectively, the “Requirements”). Any reference in this Agreement to completion or construction of Improvements shall be deemed to include all functions, goods, services and design and engineering work necessary to conform the Improvements to the Requirements.  This agreement may be supplemented by an individual agreement limited to sidewalk construction. 

SECTION I
GENERAL

1.	The Developer shall complete the Improvements in conformance with the Requirements and in conformance with the Approved Plan. The Approved Plan is incorporated in this Agreement only to the extent that they meet the Requirements at the time they are constructed. All improvements shall be completed and accepted by the City within twenty-four (24) months after the date of recordation of the Approved Plat (the “Completion Date”). Extensions of time for completion may be granted by the City Manager or their designee in accordance with the Suffolk City Code, regulations, and procedures of the City based on a written request from the Developer stating reasons why the construction is not completed and why it is in the best interest of the City not to require completion of the subdivision within the approved time. 

2.	If, after work is commenced on the Improvements, but before the Improvements have been covered by a defect bond, the Director of Planning and Community Development (“Director”) finds that any of the Improvements do not perform the function of which they were designed, then the Director may issue written demand to the Developer requiring submission of revised plans conforming to the Requirements and the Developer shall construct and complete the defective Improvements in accordance with the required revisions within the time frame provided in Section I, Paragraph 1, above or within one year of written notice to Developer of the defect, whichever event shall occur later.







SECTION II
DEVELOPER COVENANTS
 
The Developer covenants and agrees as follows:

1. 	Comply with Requirements

	To comply with the Requirements in the construction and maintenance of the Improvements as defined in 2 and 3 below.

2.	Maintenance of Common Areas 

(a) To make provisions for the maintenance and repair of the common areas in perpetuity. 

(b) To execute a Maintenance Agreement or deed of easement with the City that provides for the maintenance responsibilities of Stormwater Best Management Practices on site by either the developer or established homeowners association. This agreement or deed of easement must be recorded prior to recordation of the final plat.

3. 	Construction of Roads and related infrastructure

	(a)	In the event the Development includes public roads: 

		(1) 	To be responsible for having the roads and Improvements within any dedicated right-of-way accepted by the City of Suffolk within the time frame provided in Section I, paragraph 1 above. 
	
		(2) 	To maintain all infrastructure to be dedicated to the City until such time as it is accepted by the City.  Such maintenance shall include, but not be limited to, on-going repairs, storm water drainage, mowing, debris and trash removal, snow removal and ice control of all roads within the Development to be dedicated to a city maintained road. 

	(b)	In the event the Development includes private roads: 
	
		(1)	To construct the private roads to the standards contained in Section 31-612(d) of the Unified Development Ordinance (UDO), as amended. 

		(2)	To provide certification by an engineer licensed in the Commonwealth of Virginia that the road design and construction meets or exceeds the standards of the City and VDOT for public roads of the same class and volume. 

(c) In the event the Development includes traffic signals:

(1) To be responsible for having the traffic signal accepted by the City of Suffolk within the timeframe provided in Section I, paragraph 1 and to maintain the same in accordance with Section II, paragraph 3(a) (2) above. 

4. 	Acceptance of Improvements

	To promptly request inspections, file applications, provide surety and take any other actions required to effectuate acceptance or approval of completed Improvements by the appropriate governmental entity. 



 5.	Performance Surety

(a) To provide and maintain surety satisfactory to the City in an amount sufficient to ensure the Developer’s performance under this Agreement and in accordance with Section 31-512 of the Unified Development Ordinance.  

(b)	To provide  surety that shall be maintained in the form of a cash escrow, an irrevocable letter of credit, or performance bond in the amount of  $______________________ and shall be in a form approved by the City Attorney.   

(c)	To renew surety as required to complete work not completed or accepted within the time specified in Section 1 of this agreement.  A new engineer’s cost estimate shall serve as the basis for determining the surety amount.   

(d)	To deliver surety to the City with the execution of this Agreement.

(e) To provide a new surety instrument the event all Improvements are not completed ninety (90) days prior to the expiration date of the surety, no later than sixty (60) days prior to the expiration date. Should the Developer fail to replace the surety within this time period, the Developer shall be deemed to be in default.

(f)	To provide surety in the amount of 110% of the estimated cost of traffic signal installation if a signal is included in the development.  The surety shall be provided and maintained in the form of a cash escrow, an irrevocable letter of credit, or performance bond and shall be in a form approved by the City Attorney and shall be delivered to the City upon execution of this agreement.

6.  	Hold Harmless

To indemnify, defend and hold harmless the City and its officers, agents, and employees from any claims, damages and actions of any kind or nature, whether at law or in equity, however caused in connection with any work undertaken by the City to complete the Improvements, including those arising directly or indirectly from the Developer’s constructions, failure to maintain, or use of such Improvements prior to final acceptance, except that the Developer  shall not indemnify the City, its officers, agents or employees where their actions are grossly negligent or result in willful misconduct. 






 
7. 	Payment for Professional Services

To be responsible for, and agree to pay any and all reasonable out of pocket costs including professional services incurred by the City in executing its responsibilities and oversight under this Agreement. 

8.	Periodic Written Reports

To provide the following written reports detailing the progress of each of the required Improvements: 
	(a)	Status Report:  On [Date], 20[Year], (within ninety (90) days) before the Completion Date , the Developer shall deliver to the Director a status report detailing the status of each of the required Improvements and shall request an inspection of the Improvements by the Director.  If the Improvements are not anticipated to be completed by the Completion Date stipulated in Section I, paragraph 1 above, the Developer shall be found in default. 

	(b)	Completion Report: The Developer shall submit a report to the Director when the Improvements are completed, or if the Development is a phased Development, when each phase is completed (the “Completion Report”). The Completion Report shall include a set of “as-built” plans and a certificate of completion by an engineer licensed to practice in the Commonwealth of Virginia. 

	(c)	Other Reports:  In order to obtain a partial release of the surety in accordance with Section 31-512(c) of the Unified Development Ordinance, as amended and Section 15.2-2245 of the Code of Virginia, as amended, the Developer may submit a Partial Release Report detailing the satisfactory completion of Improvements which are the subject of the partial release.

9.	Completion of Improvements

	To acknowledge and agree that the Improvements will be deemed to be complete when:

	(a)	All as-built information has been reviewed and final record drawings approved by the Department of Public Works and Public Utilities and all roads, utilities, traffic signals and related infrastructure including street lighting have been accepted by the City for maintenance and all other public areas and facilities have been properly deeded to and accepted by the City with proof of ownership in the form of a recent title policy, updated title report, certificate of title, or similar documentation as approved by the City.  

	(b)	All improvements within common and recreational areas have been completed and all as-built information has been reviewed and final record drawings approved for all stormwater features and areas have been deeded to a property owners’ association that has been established to maintain in perpetuity the common lands.

(c) All warranty items described below have been provided.

10. Warranty

	To warrant all Improvements within public right of way or public easement including traffic signals and utilities, for a period of two years (the “Warranty Period”) from the Completion Date by ______

	Furnish a bond and/or security acceptable to the CITY OF SUFFOLK or its authorized representatives guaranteeing to repair any and all defects due to inferior materials or faulty workmanship for a period of two (2) years from the date of acceptance of the required Improvements. 

11. Assumption of Liability

	To be jointly and severally liable for all obligations of this Agreement, including performance and payment.
 
SECTION III
DEFAULT

1. 	The Developer shall be deemed to have defaulted if the Developer:

(a) 	fails to perform or adhere to any provision or condition in this Agreement, including the time periods; or

(b)  	if in the judgment of the Director, in all material aspects the Developer has: 

(1) 	abandoned the performance of its obligations under the Agreement; or, 

(2) 	renounced or repudiated its obligations under the Agreement; or, 

(3) 	clearly demonstrated through insolvency, inaction, or otherwise, including the voluntary filing of a bankruptcy that its obligations under the Agreement cannot be completed within the time allotted under the Agreement. 

(c)   fails to maintain a surety instrument for the Improvements yet to be completed.

2.         In the event of default, the Developer and Surety shall be mailed a Notice of Default and be given thirty (30) days after receipt of the written notice (or such additional time as may be expressly authorized in writing by the Director) to:  

(a) 	provide satisfactory evidence that no default exists; 

(b) 	cure the default; or 

(c) 	in the event curing the default reasonably requires more than thirty (30)   days to complete, to commence to cure immediately and diligently proceed to cure, but in no event shall such cure extend longer than sixty (60) days from the receipt of the Notice of Default. Failure of the Director to give notice of default shall not constitute a waiver of such default unless otherwise expressly stated in writing. 

3. 	If the Developer has received notice of default:

(a) 	The Developer’s right to complete the Agreement terminates if the default is not cured within the thirty (30) days from receipt of the Notice of Default, and the City will draw upon the performance surety and use such funds to complete the obligations under the Agreement. 

(b)	The Developer acknowledges and agrees that the City is under no obligation to give any notice to the Developer of its intent to draw on the performance surety when the Developer is in default. 

(c)	The City shall not be liable to the Developer or to any third party for the manner that the Improvements are completed or for any delay in fulfilling the Developer’s obligations under this Agreement.   
	
(d)	The Developer shall be liable to the City for payment of the out of pocket cost of completion of the Improvements, as well as any emergency repairs necessary in advance of completing improvements, in addition to all administrative costs, regardless of whether the ultimate cost exceeds that of the performance surety posted. The cost of completion shall include all functions, goods and services, and the design and engineering work necessary to bring the Improvements into conformity with the Requirements. Administrative costs shall include the time expended by the City’s staff, City Attorney, consultants, and all legal fees and costs associated with the enforcement of this Agreement. 

(e)	In completing the Improvements, the City shall not be bound by the Developer’s plans if unforeseen conditions within the Development require the City to deviate from the approved plan. Such deviations shall be reasonable with regard to costs, time, and exigency and shall be at the sole discretion of the Director.  The City shall only be obligated to complete that portion of the Approved Plans which are required to provide safe functioning systems, including street Improvements.  Any excess surety shall be returned to the surety grantor. 


SECTION IV
MUTUAL AGREEMENTS

The City and the Developer mutually agree to:

1. 	Periodic Reductions or Release of Performance Surety

Performance Surety shall be periodically released as stipulated in Section 31-512(c) of the Unified Development Ordinance, as amended and Section 15.2-2245 of the Code of Virginia, as amended.

2.	Defect Surety for Roadway and Related Infrastructure

	Defect Surety shall be in an amount to be determined by the Department of Public Works and shall be effective for a period of two (2) years.  Final acceptance walk-through shall be requested sixty (60) days prior to expiration of defect surety.  Surety shall be released only after final acceptance by the Department of Public Works.

3.	Defect Surety for Public Utilities Including Water and Sewer

	Defect Surety shall be in an amount to be determined by the Department of Public Utilities and shall be effective for a period of two years.  Final acceptance walk-through shall be requested 60 days prior to expiration of defect bond.  Bond shall be released only after final acceptance by the Department of Public Utilities.



SECTION V
MISCELLANEOUS

1.	In any action at law or in equity to enforce any provision of this Agreement, including any appeals that may be taken, the prevailing party may be entitled to recover reasonable attorneys’ fees, costs, and expenses. 

2.	If any clause or portion of this Agreement is found not to be valid and binding, the remainder shall continue in full force and effect. 

3. 	The failure or refusal of the City to take any action, proceedings or step to enforce any remedy or exercise any right under this Agreement or the taking of any action, proceeding, or step by the City, acting in reasonable good faith upon the belief that same is permitted, shall not in any way release the Developer from the obligations of this Agreement. 

4. 	This Agreement shall be interpreted in accordance with the laws of the Commonwealth of Virginia. Any actions arising out of this Agreement or the obligations securing performance under this Agreement shall be filed and maintained in a court of competent jurisdiction in the City of Suffolk, Virginia or the U.S. District Court for the Eastern District of Virginia, Norfolk Division. 

5. 	The purpose and effect of this Agreement is to secure the completion of all Improvements required under this Agreement in accordance with federal, state and local law and all other applicable statutes, ordinances, rules and regulations as they may be amended.  This Agreement does not provide for the “grandfathering” of any law or regulations; all Improvements must meet or exceed the requirements existing at time of construction plan approval.

6. 	Whenever notice is required, it shall be deemed given if mailed registered, return receipt requested, in the names and to the addresses given below; provided, however, that notice of change of address shall be effective if given in accordance with this paragraph. 

			      DEVELOPER				CITY
								Director of Planning and Community 
								Development
								P.O. Box 1858
								442 W. Washington Street
								Suffolk, Virginia 23439

								With Copy to:
								City Attorney
								P.O. Box 1858
								Suffolk, Virginia 23439


7.	The Developer shall record this Agreement in the City of Suffolk Circuit Court Clerk’s Office. 
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	IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed by their signatures and seals set out below.

DEVELOPER


Proof of signatory authority will be required by this office in all cases. With a LLC, an operating agreement and/or resolution will be required; with a partnership, a partnership agreement will be required, etc.
		
_____________________________
Business Name

By ___________________________
Name

Its ____________________________
     Title



Mailing Address(es): 
(Print or type) 
________________________________________ 
________________________________________ 
________________________________________ 
________________________________________
________________________________________ 


				



COMMONWEALTH OF VIRGINIA, 
CITY/COUNTY OF ________________, to-wit: 

The foregoing instrument was acknowledged before me this ______________ day of _____________________, 20_____, by ____________________________________________. 

My commission expires: ______________________________ 

_____________________________________________ 
Notary Public 






CITY OF SUFFOLK, VIRGINIA




					By: _________________________________________
						City Manager




ATTEST:



________________________
City Clerk





COMMONWEALTH OF VIRGINIA, 
CITY/COUNTY OF ________________, to-wit: 

The foregoing instrument was acknowledged before me this _____________ day of

 _____________________, 20_____, by ___________________________ , City Manager for the City of Suffolk, Virginia.

My commission expires: _______________ 

_____________________________________________ 
Notary Public 



COMMONWEALTH OF VIRGINIA, 
CITY/COUNTY OF ________________, to-wit: 

The foregoing instrument was acknowledged before me this _____________ day of

 _____________________, 20_____, by ___________________________ , City Clerk/Deputy City Clerk for the City of Suffolk, Virginia.

My commission expires: _______________ 

_____________________________________________ 
Notary Public 






Approved as to Content:




_________________________
Director of Planning & Community Development 


Approved as to Form:




_______________________
City Attorney
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